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TITLE 126
LEGISLATIVE RULE
BOARD OF EDUCATION

SERIES 16
REGULATIONS FOR THE EDUCATION OF STUDENTS EXCEPTIONALITIES (2419)

§126-16-1. General.

1.1. Scope. -- This legislative rule applies to preschool, early childhood, middle childhood,
adolescent, and adult students whose educational programs require special education and related
services. This rule further applies to three-year-olds, as of the student’s third birth date, through
five-year-olds with disabilities, students with disabilities ages five through 21, all exceptional gifted
students in grades nine through 12, and to all gifted students in grades one through eight as specified.
This policy and procedures manual apply to students enrolled in public schools, including charter public
schools, and private schools where students are placed at the expense of the State of West Virginia. Rights
under this rule cease to apply at the end of the school year in which the student turns 21 years of age,
that is, the year in which the student is 21 years of age prior to July 1 or the student has met graduation
requirements for a regular high school diploma.

1.1.a. Local educational agency (LEA). For purposes of this rule LEA includes county boards of
education, schools and facilities under the supervision of the West Virginia Board of Education (WVBE),
and charter public schools.

1.1.b. Parent. A natural, adoptive, or foster parent of a child; a guardian (but not the state if the
child is a ward of the state); an individual acting in the place of a natural or adoptive parent (including a
grandparent, stepparent, or other relative) with whom the child lives; or an individual assigned to be a
surrogate parent.

1.1.c. Adult Student. A student who has reached age 18, the age of majority in West Virginia, and
for whom all rights accorded to parents under Part B of Public Law 108-446, Individuals with Disabilities

Education Improvement Act of 2004 (IDEA), have transferred to the student.

1.2. Authority. -- W. Va. Constitution, Article XlI, §2; W. Va. Code §18-20-1, et seq., and Public Law
108-446, Individuals with Disabilities Education Improvement Act of 2004.

1.3. Filing Date. -- October 12, 2022.
1.4. Effective Date. -- November 14, 2022.

1.5. Repeal of Former Rule. -- This legislative rule amends W. Va. 126C5R16, Policy 2419, Regulations
for the Education of Students with Exceptionalities, filed July 13, 2017, and effective August 14, 2017.

§126-16-2. Purpose.

2.1. IDEA and the IDEA regulations {34 CFR Part 300) require that states set forth policies and
procedures to demonstrate that the state has established a goal providing full educational opportunity to
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all students with disabilities who are residents of West Virginia, aged birth through 21 years of age and a
detailed timetable for accomplishing that goal. West Virginia affirms the goal to provide full educational
opportunities for all students with disabilities, aged birth through 21 years of age, residing within its
jurisdiction. West Virginia works toward the realization of this goal through the implementation of, and
compliance with, IDEA and any subsequent reauthorization, state policies and procedures, and the
implementation of the West Virginia Results and Compliance System Procedures (RCSP).

2.2. West Virginia's mandatory special education statute legislates a child identification effort by
county boards of education (W. Va. Code §18-20-2, et seq.). The mandated target group for the state
Child Find requirements includes individuals with disabilities residing in West Virginia from birth through
21 years of age, gifted students from first through eighth grades, and exceptional gifted in grades nine
through 12. Part C of IDEA requires interagency collaboration in Child Find activities targeting children
from birth through five years of age. Part C services for children birth to three years old are administered
through the West Virginia Department of Health and Human Resources (WVDHHR).

2.2.a. The intent of the federal and state legislative Child Find mandates is to require an active
search by the state and LEAs for individuals with disabilities ages birth through 21, gifted individuals from
first through eighth grades, and exceptional gifted individuals in grades nine through 12, including
students with disabilities who are homeless or are wards of the state and students with disabilities
attending private schools, regardless of the severity of the student’s disability, who need special education
and related services. Mandated Child Find activities include the identification of students who are
residents of other states who are attending public and private schools in West Virginia.

2.3. W. Va. Code §18-20-1, et seq., the state's mandatory special education statutes, and IDEA affirm
that education is a right extended to all individuals with exceptionalities and not a privilege. These
mandates assure that all individuals with disabilities ages three through 21 years of age, including students
with disabilities who have been suspended or expelled from school, all gifted students in grades one
through eight, and all exceptional gifted students in grades nine through 12, have available a free
appropriate public education (FAPE) which includes special education and related services in the least
restrictive environment (LRE) to meet the student’s unique special educational needs. This mandate
applies to all public agencies that provide special education and related services to students with
exceptionalities.

§126-16-3. Incorporation by Reference.

3.1. The West Virginia Procedures Manual for the Education of Students with Exceptionalities is
attached and incorporated by reference into this policy. Copies may be obtained in the Office of the
Secretary of State and in the West Virginia Department of Education (WVDE).

§126-16-4. Summary.

4.1. Federal statute and W. Va. Code provide requirements for identifying students with
exceptionalities whose learning needs are adversely impacted by the student’s disability or giftedness and
need special education services and support. Therefore, the term exceptionality in this policy and
procedures manual refers to eligible students with disabilities and eligible students who are gifted. These
policies and procedures outline the responsibilities of the state and LEA in meeting these requirements.



126CSR16

§126-16-5. Severability.

5.1. If any provision of this policy or the application thereof to any person or circumstance is held
invalid, such invalidity shall not affect other provisions or applications of this policy.
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ACRONYMS AND ABBREVIATIONS

Attention Deficit Hyperactivity Disorder
Advanced Practice Registered Nurse
Behavior Intervention Plan

Clean Intermittent Catheterization
Disciplinary Action Review Form

Eligibility Committee

Early Childhood Classroom Assistant Teacher
Education Data Exchange Network

English language arts

Every Student Succeeds Act

Extended School Year

Free Appropriate Public Education
Functional Behavior Assessment

Family Educational Rights and Privacy Act (20 U.S.C. § 1232g; 34 CFR Part 99)
General Education Environment

General Education: Full-Time

General Education: Part-Time

Interim Alternative Educational Setting
Individuals with Disabilities Education Improvement Act of 2004
Independent Educational Evaluation
Individualized Education Program

Individual Family Service Plan

Local Educational Agency



LRE

MTSS

NIMAS

PEP

PA

PBIS

PWN

SAT

S5LD

SLP

SLPA

5pp

ubL

WVBE

WVDE

WVDHHR

WVEIS

WV-MAP
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Least Restrictive Environment

Multi-Tiered System of Supports

National Instructional Materials Accessibility Standard
Personalized Education Plan

Physician’s Assistant

Positive Behavioral Interventions and Supports

Prior Written Notice

Student Assistance Team

Specific Learning Disability

Speech-Language Pathologist

Speech-Language Pathology Assistant

State Performance Plan

Universal Design for Learning

West Virginia Board of Education

West Virginia Department of Education

West Virginia Department of Health and Human Resources
West Virginia Education Information System

W. Va. 126C5R14, Policy 2340, West Virginia Measures of Academic Progress

West Virginia Board of Education policies may be found at: hitp://wwdesiaiewy.us/palicles/.
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DEFINITIONS

Acceleration. Moving through a prescribed course of study at a faster or earlier rate. Acceleration
includes but is not limited to: compacted classes/schedules, testing out, advanced placement, fast-paced
curriculum, and high school credit for college classes.

Accommodation. An effort to alter the representation, presentation, or the student’s engagement with
the curriculum to enhance access and progress. Accommodations are changes in assessment or
curriculum that do not alter the validity, reliability, or security of the test or curriculum. An
accommodation does not alter what the student is expected to know. Accommodations do not change
the content and are not considered interventions.

Adaptive Physical Education. General physical education, which has been modified or adapted, so that a
student with disability can participate in the general physical education program. Modifications may
include, but are not limited to, instructional adaptations and/or modified or specialized equipment.

Adaptive Skills. Those skills necessary to function adequately within a person's present environment;
skill areas include: communication, self-care, home living, social skills, community use, self-direction,
health and safety, functional academics, leisure, and work.

Adult Education. The educational program that addresses the intellectual, physical, social/femational, and
occupational needs of persons 16 years old and older who presently are not enrolled in a public school.

Adult Student. A student who has reached age 18, the age of majority in West Virginia, and for whom all
rights accorded to parents under Part B of Public Law 108-446, Individuals with Disabilities Education
Improvement Act of 2004 (IDEA), have transferred to the student.

Adversely Affects. Interferes with the student's educational performance to the extent that the student
is unable to achieve in the general education program within the range of functioning of the student's
chronological age peers without disabilities.

Age-Appropriate. Applies to peers of similar chronological ages or settings in which peers of similar
chronological ages without exceptionalities are served.

Alternate Diploma (State-defined). Diploma awarded to eligible students with disabilities who have been
determined by an IEP Team to be unable, even with extended learning opportunities and significant
instructional accommodations, to meet state and county standard graduation requirements. These
students participate in the alternate assessment based on alternate academic achievement standards.
The state-defined alternate diploma must be standards-based, be aligned with state requirements for the
regular high school diploma and be obtained within the time period for which the state ensures the
availability of a FAPE.

Annual Geal. Measurable statements developed from the present levels of educational performance that
project what a student with an exceptionality can reasonably be expected to accomplish within a
12-month period. For students with exceptionalities, annual goals must relate to helping students be
involved in and progress in the general curriculum. For students with disabilities, annual goals will also
address other educational needs that arise due to the student's disability and help them participate in
extracurricular and nonacademic activities.
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Assistive Technology Device. Any item, piece of equipment, or product system, whether acquired
commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve the
functional capabilities of students with disabilities. The term does not include a medical device that is
surgically implanted, or the replacement of such a device.

Assistive Technology Service. Any service that directly assists a student with a disability in the selection,

acquisition, or use of an assistive technology device. The term includes:

1. the evaluation of the needs of a student with a disability, including a functional evaluation of the
student in the student's customary environment;

2. purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices by
students with disabilities;

3. selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing
assistive technology devices;

4. coordinating and using other therapies, interventions, or services with assistive technology devices,
such as those associated with existing education and rehabilitation plans and programs;

5. ftraining or technical assistance for a student with a disability or, if appropriate, that student's family;
and

6. training or technical assistance for professionals, (including individuals providing education or
rehabilitation services) employers, or other individuals who provide services to, employ, or are
otherwise substantially involved in the major life functions of the student with a disability.

Audiclogical Services. Services provided by a qualified audiologist include:

1. identification of students with hearing loss;

2. determination of the range, nature, and degree of hearing loss, including referral for medical or other
professional attention for the habilitation of hearing;

3. provision of habilitative activities, such as language habilitation, auditory training, speech reading (lip-
reading), hearing evaluation, and speech conservation;

4. creation and administration of programs for prevention of hearing loss;

counseling and guidance of pupils, parents, and teachers regarding hearing loss; and

6. appropriate aid and evaluating the effectiveness of amplification.

i

Behavior Intervention Plan (BIP). Written, purposeful, and individualized plan based upon a student's
individualized needs, ideally assessed through a functional behavioral assessment (FBA). The BIP describes
the positive behavioral interventions, strategies and supports required to successfully implement, in
specific settings, the student's IEP goals and objectives in the areas of social, emotional, and/or behavioral
development to remediate or replace target behaviors. The BIP may include, but is not limited to:

1. environmental modifications that may reduce the occurrence of the target behavior(s);

2. guidance, structured opportunities, and/or instruction in the use of new skills as a replacement for
problem behaviors;

consequences to promote positive change and diminish problem behavior;

a crisis management plan, if appropriate; and

5. procedures for monitoring, evaluating, and reassessing the plan as necessary.

w

Business Day. Monday through Friday, except for federal and state holidays, unless holidays are
specifically included in the designation of business day.
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Career Technical Education. Organized educational programs that are directly related to the preparation
of individuals for employment.

Case Management. The additional duties a special education teacher can be assigned for a group of
students including primary responsibility in performing the administrative functions of the IEP process
including but not limited to:

1. setting up meetings;

2. ensuring appropriate forms are completed;

3. ensuring timelines are met; and

4. notifying participants of the times and dates of meetings.

Class List. The list of students for whom a special education teacher has responsibility for direct
instruction per instructional period.

Close Adult Supervision. The provision of staff to address the behavioral, academic, medical, health,
safety, or other needs of a student to enable them to make progress toward the goals of the student’s IEP
and be educated in the LRE.

Collaboration. A style of interaction in which two or more professionals work together toward a common
goal.

Communication. The active process of exchanging information and ideas. Communication involves both
understanding and expression. Forms of expression may include personalized movements, gestures,
objects, vocalizations, verbalizations, signs, pictures, symbols, printed words, and output from
augmentative and alternative communication (AAC) devices.

Community Settings. Community environment(s) in which the student will be expected to use/apply the
skills or behaviors that are being learned.

Community Use. The appropriate use of community resources. This includes traveling in the community,
shopping for groceries and other items, purchasing or obtaining services from community businesses (e.g.,
gas stations, repair shops, medical offices), attending places of worship, using public transportation, and
using public facilities (e.g., schools, parks, libraries, recreational centers, streets, sidewalks, theaters).
Related skills include appropriate behavior in the community, indicating choices and needs, social
interaction, and the application of functional academics.

Confidentiality. The protection of all personally identifiable data, information and records collected or
maintained by any agency or institution under the general supervision of the WVBE.

Consent. As defined by IDEA, parental consent or informed written consent. Parent/adult student is fully
informed regarding the actions by the LEA for which consent is being requested.

Continuum of Services/Placements. A range of settings in which eligible students with exceptionalities
receive special education and related services.

Controlled Substance. A drug or other substance identified under schedules I, I, Ill, IV, or V in Section
202(c) of the Controlled Substances Act (21 U.5.C. 812 (c)).
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Core Academic Subjects. English language arts (ELA)/reading, mathematics, science, and social studies.

Co-teaching. Two or more educators delivering instruction designed to support an academically diverse
or blended group of students in a single physical space; when a special and general educator share
instructional responsibilities for a group of students with diverse needs in the same general education
classroom.

Counseling Services. Services provided by qualified social workers, psychologists, guidance counselors,
or other qualified personnel.

Critical Skills. The cognitive, physical, communication, and/or social/emotional abilities needed for the
student to maintain current levels of performance.

Dangerous Weapon. A weapon, device, instrument, material, or substance, animate or inanimate, that
is used for, or is readily capable of causing death or serious bodily injury, except that such a term does
NOT include a pocketknife with a blade of less than three and one-half inches in length (W. Va. Code
§61-7-2).

Day. Day means calendar day unless otherwise indicated as school day or business day.

Direct Services. Instruction, therapy, or interventions provided one-on-one or in groups to an eligible
student with an exceptionality in school, home, or community settings.

Disability. As defined by IDEA, a student with intellectual disability, hearing impairment, speech or
language impairment, visual impairment, serious emotional disturbance, orthopedic impairment, autism,
traumatic brain injury, other health impairments, or specific learning disabilities; and who, by reason
thereof, needs special education and related services.

Disciplinary Removal. Any instance in which a child is removed from an educational placement for
disciplinary purposes, including in-school suspension, out-of-school suspension, expulsion, removal by
school personnel to an interim alternative educational setting for drug or weapon offenses or serious
bodily injury, and removal by hearing officer for likely injury to self or others.

Drug Offenses. The use, possession, sale, manufacture, solicitation, or the intent to manufacture or
deliver a controlled substance as identified in 21 U.S.C. Section 812(c). These offenses do notinclude use,
possession, sale, or solicitation of alcohol or tobacco.

Early Identification and Assessment. The implementation of a formal plan for identifying a disability as
early as possible in a child's life.

Early Learning Programs. The early and elementary learning programs that address the holistic needs of
all students in grades Pre-K through five. Early and elementary learning programming is defined in W. Va.
126CSR42, Policy 2510, Assuring the Quality of Education: Regulations for Education Programs (Policy
2510).

Economically Disadvantaged. A student whose family income meets the federal guidelines for reduced
or free school lunch.
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Education Records. Those records which are directly related to a student and are collected, maintained,
or disclosed by an educational agency or institution or by a party acting for the agency or institution.

Educational Sign Language Interpreter. A paraprofessional meeting the requirements of W. Va.
126CSR136, Policy 5202, Minimum Requirements for the Licensure of Professional/Paraprofessional
Personnel and Advanced Salary Classification {(Policy 5202), who provides related services using sign
language/communication systems and spoken languages in public school settings for purposes of
providing access to the general curriculum, classroom dynamics, extracurricular activities and social
interactions for students who are deaf and hard of hearing.

Educational Performance. A student's functioning or performance relative to age/grade performance in
programs of study, basic communication skills, social interaction, and emotional development within the
school and/or community environments.

Eligible Students with Exceptionalities. Those individuals who, in accordance with the definitions,
eligibility criteria, procedures, and safeguards contained in this document, have been identified as having
one of the following exceptionalities as defined in Chapter 3:

1. autism, emotional disorder, blindness and low vision, speech/language impairment, deafblindness,
deaf and hard of hearing, gifted, exceptional gifted (grades nine through 12), intellectual disability,
orthopedic impairment, other health impairment, developmental delay, specific learning disability,
traumatic brain injury; and

2. need special education.

Eligible Students with Disabilities. Those individuals who, in accordance with the definitions, eligibility
criteria, procedures and safeguards contained in this document, have been identified as having one of the
following disabilities as defined in Chapter 3 but does not include Gifted or Exceptional Gifted:

1. autism, emotional disturbance, blindness and low vision, speech/language impairment, deafblindness,
deaf and hard of hearing, intellectual disability, orthopedic impairment, other health impairment,
developmental delay, specific learning disability, traumatic brain injury; and

2. need special education.

Equipment. Machinery, utilities, and built-in equipment and any necessary enclosures or structures to
house the machinery, utilities, or equipment; and all other items necessary for the functioning of a
particular facility as a facility for the provision of educational services, including items such as instructional
equipment and necessary furniture; printed, published and audio-visual instructional materials;
telecommunications, sensory, and other technological aids and devices; and books, periodicals,
documents, and other related materials.

Evaluation. Procedures used in accordance with the protection in evaluation requirements of IDEA to
determine whether a student is exceptional and the nature and extent of the special education and
related services that the student needs. The term means procedures used selectively with an individual
student, and do not include basic tests administered to or procedures used with all students in a school,
grade, or class.

Exceptionality. Category of disability and/or giftedness of a student.

Executive Skills. Those functions which enable a person to plan, sequence and self-monitor multi-step
activities and engage in organized, purposeful behavior.
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Expulsion. An action taken by the LEA removing a student from the student’s regular school for
disciplinary purposes for the remainder of the school year or longer, in accordance with LEA policy, W. Va.
126CSR99, Policy 4373, Expected Behavior in Safe and Supportive Schools (Policy 4373), and W. Va. Code
§18A-5-1a.

Extended School Year Services. Special education and related services that are provided to a student
with a disability beyond the normal school year of the LEA, in accordance with the student's [EP, and at
no cost to the parents of the student; and that meet the standards of the state educational agency.

Firearm. Any weapon which will expel a projectile by action of an explosion.

Formative Assessment. An on-going classroom-based assessment of student progress within an
instructional program, which provides feedback to the student and information for the teacher to use in
making necessary instructional adjustments, such as reteaching, alternative approaches, or more
opportunities for practice.

Free Appropriate Public Education (FAPE). Special education and related services that:

1. are provided at public expense, under public supervision and direction, and without charge to the
parent;

2. meet the standards of the state education agency, including the requirements of these regulations;

3. include preschool, elementary school, or secondary school education in the state, and

4. are provided in conformity with an |EP.

Functicnal Behavioral Assessment (FBA). A sequential, multi-step, team evaluation process that helps to
determine the purpose and the effect of the problem behavior(s) so that |[EP goals and objectives can be
identified, and interventions and modifications can be developed and implemented, specifically through
a student's Behavioral Intervention Plan. An FBA requires that both school personnel and the parents
evaluate the behaviors of concern within the broader perspective of the student's home and school
environments.

Functional Listening Evaluation (FLE). Assessment of how a student’s listening abilities are affected by
noise, distance, and visual input in the student’s natural listening environment.

Functional Vision Assessment (FVA). An assessment to determine what students with visual impairment
can see, how the students use their vision (including sustainability of use), and under what conditions the
students can see. Its focus is on accessing the wide range of educational materials available across all
environments. A comprehensive FVA is needed to identify adverse impact and determine the specially
desighed instruction necessary. After the initial comprehensive FVA, updates are recommended annually
or if there is a change in vision, environments, or educational materials; it is a rolling assessment. It is
typically not done with students who are totally blind or have light perception only. For students with
cortical vision impairment(s), the FVA encompasses the 10 characteristic behaviors associated with
cortical visual impairment. This assessment is conducted by a teacher of the visually impaired (TVI).

General Curriculum. Grade-level and/or course-specific instruction designed and delivered by teachers
to ensure student mastery of the West Virginia College- and Career-Readiness Standards.
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General Education. An educational program designed to meet the needs of all students in Pre-K, early
childhood, middle childhood, adolescent, or adult education. Instruction in the general curriculum with
any necessary accommodation may include co-taught classrooms, community-based instruction, or
vocational instruction.

General Education: Full-Time (GEFT). One school-age option of the LRE continuum of services. The
student’s specially designed instruction and related services are delivered inside the general education
classes or integrated community settings for 80 percent or more of the school day.

General Education: Part-Time (GEPT). One school-age option of the LRE continuum of services. The
student’s specially designed instruction and related services are delivered inside the general education
classes or integrated community settings for no less than 40 percent of the school day.

General Intellectual Functioning. Acquired learning and learning potential as measured by a systematic
evaluation with one or more of the individually administered general intelligence tests or procedures.

Health and Safety. Maintaining one's own well-being including: appropriate diet; illness identification,
treatment, and prevention; basic first aid; sexuality; physical fitness; basic safety {e.g., following rules and
laws, using seat belts, crossing streets, interacting with strangers, seeking assistance); regular physical and
dental check-ups; and daily habits. Related skills include protecting oneself from criminal behavior,
indicating choices and needs, interacting socially, and applying functional academics.

High Cost/High Acuity. A child with a disability with an IEP is defined as a high-cost child or child with high
acuity needs if the cost of providing an education to the child is greater than three times the average per
pupil expenditure (as defined in section 9101 of the Elementary and Secondary Education Act) in West
Virginia.

Historically Under-represented Gifted Population. Those students whose giftedness may not be
apparent due to low socioeconomic status, a disability in accordance with this policy, or a background that
is linguistically or culturally different.

Home Living. Daily functioning within a home including: housekeeping, clothing care, property
maintenance, food preparation, planning and budgeting for shopping, home safety and daily scheduling.
Related skills include orientation, behavior in the home and neighborhood, communication of choices and
needs, social interaction, and application of functional academics in the home.

Homeless Children and Youths. Defined in the McKinney-Vento Homeless Assistance Act (42 U.5.C.
§§11431 through 11435).

Individuals with Disabilities Education Improvement Act of 2004 (IDEA). Federal law that makes available
a FAPE to eligible children with disabilities throughout the nation and ensures special education and
related services to those children.

lllegal Drug. A controlled substance; the definition does not include such a substance that is legally
possessed or used under the supervision of a licensed health-care professional, or that is legally possessed
or used under any other authority under the Controlled Substances Act or under any other provision of
federal law.
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